PATR K E MXBWEY
| BLA 93-210 Deci ded April 21, 1998

Appeal froma decision of the Mntana Sate Gfice, Bureau of Land
Managenent, decl aring the Wbet | ode mini ng cl ai mabandoned and void for
failure to file evidence of assessnment work on or before Decenber 30, 1992,
due to late paynent of the service charge. MM 46410.

Afirned.

1 Federal Land Policy and Managenent Act of 1976:
Recordation of Affidavit of Assessnent Vrk or Notice
of Intentionto Hold Mning Aa m-Mning A4 ai ns:
Recordation of Affidavit of Assessnent Vrk or Notice
of Intentionto Hdld

In accordance wth 43 CF. R § 3833.1-3 (1992), annual
filings for mning clains nust be acconpani ed by a

nonr ef undabl e servi ce charge of $5 for each claim
Annual filings received by BLMon or after Jan. 1,

1991, whi ch were not acconpani ed by the proper service
charges were, according to 43 CF. R § 3833.1-4(b)
(1992), not to be accepted and were to be returned to
the clai nant/owner wthout further action. Thus, there
could be no tinely annual filing wthout the

acconpanyi ng service charge, and if the filing deadline
passes W thout proper paynent, the clains were properly
decl ared abandoned and voi d.

APPEARANCES  Patrick E MkKel vey, Helena, Mntana, pro se.
(PN ON BY ADM N STRATI VE JUDGE TEHRRY
Patrick E MKel vey has appeal ed a January 11, 1993, Decision of the
Mntana Sate dfice, Bureau of Land Managenent (BLM, declaring the Woet
| ode mining clai m(MM 46410) abandoned and void for failure to file

evi dence of assessnment work or a notice of intention to hold the cla mon
or before Decenber 30, 1992, as required by 43 US C 8§ 1744 (1994), and

143 I BLA 355

WAW Ver si on



| BLA 93-210

43 CF. R §3833.2-2. 1/ The BLMnoted that an affidavit for the cla mhad
been recei ved on January 4, 1993, but had been returned because it was not
acconpani ed by a $5 service charge. The BLMdetermned that the affidavit
subsequent | y recei ved on January 7, 1993, wth paynent of the service
charge had been transmtted no earlier than January 6, 1993, and was not
tinely filed.

In his notice of appeal, Appellant states that he was unaware of the
requirenent to pay a $5 fee and was not inforned of the fee in any of
several docunents BLMsent him (Notice of Appeal at 1-3.) He argues that
his affidavit was received on January 4, 1993, the first business day of
the newyear, and that it was tinely received, having been transmtted the
previous week. (Notice of Appeal at 2.) He contends that |ate paynent of
t he servi ce charge shoul d not be sufficient to support a finding of
abandonnent of the claim 1d. Appellant additional |y argues that both the
affidavit and service charge were recei ved on January 7, 1993, wthin the
period defined by 43 CF. R § 3833.0-5(m), and shoul d be accepted as tinely
filed since the affidavit was originally nailed prior to the deadline. 1d.

An additional statenent filed wth the Board repeats these argunents. |
particul ar, Appellant points out that BLMs Deci si on addresses the
affidavit received on January 7, 1993, but this was the second tine he
nai | ed the docunent, as it was first "nailed to the BLMon or before
Decenper 30, 1992."

Wth his notice of appeal, Appellant has submtted the affidavit of
assessnent work he apparently nailed to BLM It is date-stanped as
recei ved by BLMon January 4, 1993, at 9 a. m; however, over the date-stanp
is a second stanp: "DATE STAWP CANCHLLED DLE TO NONPAYMENT OF SERV CE FEES
DOOMENT RETURNED " The case file al so contains Appel lant's cover letter
dated January 6, 1993, stating that he was returning the affidavit wth the
$5 service charge. A copy of the affidavit and an envel ope wth an
illegible postmark are attached to it.

As noted by BLM section 314 of the Federal Land Policy and Managenent
Act of 1976 (FLPMN and Departnental regul ations require the owner of an
unpatented mning claimto file evidence of assessnent work or a notice of
intention to hold the mining claimwth the proper BLMoffice prior to
Decenber 31 of each year followng the year in which the claimis | ocated.
43 USC § 1744 (1994); 43 CF.R § 3833.2-2. The statute al so provides
that failure to file one of the two instruments wthin the prescribed tine
concl usi vel y constitutes an abandonnent of the mning claam 43 USC 8§
1744(c) (1994); 43 CF.R § 3833.4(a). Beginning January 3, 1989, the
Departnment i npl enented a requirenent that the annual filing "shall be
acconpani ed by a nonref undabl e servi ce charge of $5.00 for each mni ng

1/ Because the regul ations have undergone a series of revisions, see note
2, infra, the regulations applicable to this appeal are identified as those
inthe 1992 edition of the CF. R regard ess of whether they have been

changed or renmain the sane in the current 1995 editi on.
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claam mllsite, or tunnel site.” 53 Fed. Reg. 48876, 48881 (Dec. 2,
1988), codified at 43 CF.R 8 3833.1-3(c). The regul ations provided that,
until January 1, 1991, a filing not acconpani ed by the service charge
"shal | be noted as being recorded on the date received provided that the
clai mant submts the proper service charge wthin 30 days of receipt of
such deficiency notice by the authorized officer." 53 Fed. Reg. 48876,
48878 (Dec. 2, 1988), codified at 43 CF. R 8§ 3833.1-4(a). Begi nning
January 1, 1991: "Hlings that are not acconpani ed by the proper service
charges * * * shall not be accepted and wll be returned to the

clai mant/owner wthout further action.” Id., codified at 43 CF R 8§
3833.1-4(b) (1992). 2/

[1] The applicable regulation regarding this appeal is 43 CF. R 8§
3833.1-3 (1992), which provides that annual filings "shall be acconpani ed
by a nonrefundabl e service charge of $5 for each mning claam mllsite, or
tunnel site.” As already indicated, 43 CF. R 8§ 3833.1-4(b) (1992) provided
that as of January 1, 1991, filings "not acconpani ed by the proper service
charges" were unacceptabl e and woul d be returned to the clainmant. Ve
observed in M& AMning, Inc., 130 IBLA 333, 334 (1994), that "[b]ased on
those regulations, it is clear that there can be no tinely annual filing
W t hout the acconpanying service charge" citing Nornman Flip, 124 |BLA 122
(1992), and Park Aty Chief Mning ., 57 IBLA 346 (1981) (recordation of

2/ Initially a $5 per claimservice fee was required only for filing a
[ocation certificate. 42 Fed. Reg. 5298, 5301 (Jan. 27, 1977), codified at
43 CF.R §3833.1-2(d). Hfective Mar. 19, 1979, BLMnodified the

regul ation to specify that a location certificate not acconpani ed by the
fee would be returned to the claimowier. 44 Fed. Reg. 9720, 9722 (Feb.
14, 1979). The 1982 revisions to the regul ati ons added the definition of
"tinely filed" and al so provided that a location certificate received

w thout the service fee woul d be recorded on the date received if the fee
was paid wthin 30 days of receiving notice, otherw se the certificate

woul d be rejected and returned to the claimowner. 47 Fed. Reg. 56300,
56305 (Dec. 15, 1982), codified at 43 CF. R § 3833.1-2. Wen a $5 service
charge for other filings was established effective Jan. 3, 1989, the fee
for filing a location certificate was raised to $10. 53 Fed. Reg. 48876,
48878 (Dec. 2, 1988), codified at 43 CF.R § 3833.1-3. The BLMprovi ded
that it would continue to give a deficiency notice until Jan. 1, 1991, and,
as quoted above, after that date filings wthout service charges woul d be
returned. Id., codified at 43 CF. R § 3833.1-4 (1989).

After enactnent of the Departnent of the Interior and Rel ated Agencies
Appropriations Act for Hscal 1993, Pub. L. No. 102-381, 106 Sat. 1374
(1992), the Departnent again revised the regul ations to provide that
effective July 15, 1993, the failure to pay a service charge i s curabl e,
and the docunent will be "recorded on the date received provided that the
clai mant submts the proper service charge wthin 30 days of receipt of a
deficiency notice fromthe authorized officer." 58 Fed. Reg. 38186, 38198
(July 15, 1993), codified at 43 CF. R § 3833.1-3(c) (1993).
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amning claimrequired to be acconpani ed by a service fee and there coul d
be no recordation wthout paynent of the fee). Mreover, if the annual
filing deadline passes wthout the filing of the service charge, BLM nay
properly declare the mining clai ns abandoned and void. |d. Because the
initial filing was not acconpani ed by the service charge, under the

regul ations in effect on January 1, 1992, that filing was unaccept abl e.

S nce the subsequent submission was untinely, BLMproperly held the claim
abandoned and voi d.

Responsi bility for conplying with the recordation requirenents of
FLPMA rests wth the owner of the unpatented mning cla mas Gongress
nandated that failure to file the proper docunents in the proper offices
wthin the tine periods prescribed in section 314 of FLPMAW I, in and of
itself, cause the claimto be lost. The Suprene Gourt has uphel d the
constitutionality of the statute, expressing that a claimfor which tinely
filings are not nade i s extingui shed by operation of |aw notw thstandi ng
the claimant's intent to hold the claim See Lhited Sates v. Locke, 471
US 84 (1985).

Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF.R 8§ 4.1, the January 11,
1993, Decision of the Mntana Sate Gfice is affirned.

Janes P. Terry
Admini strative Judge

| concur:

WIlT A lrwn
Admini strative Judge
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